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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is Is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees. in the AGrad Sl

ey




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the sectior 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Centrzl Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OI0) to apply to the Appeliate Tribunal.
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2. One copy of application or O.1.O. as the case may pe, and the order of the adjudication

authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, '

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate euthority. prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before~the=Fribunal on

payment of 10% of the duty demanded where duty or duty and penalfy-dre’in displite. or
penalty, where penalty alone is in dispute. fo . TS
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ORDER-IN-APPEAL

M/s. Nirma University (hereinafter referred to as ‘appellant’), S.G.
Highway, Ahmedabad-382481, holding Service Tax Registration No.
AAATT6829NSD00L for providing taxable services viz. (i) Commercial
Training or Coaching Service (2) Management Consultant Service (3)
Technical Testing & Analysis Service and (iv) Maintenance or Repair Service.
The appellant have filed the present appeal on 25.05.2017, against the
Order-in-Original  No. SD-01/28/AC/Nirma/2016-17 dated 28.03.2017
(hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Service Tax, Division-I, Ahmedabad (hereinafter referred to
as the ‘Adjudicating authority’), confirming the demand amounting to
Rs.31,11,557/-, alongwith interest under Section 75 & also imposing penalty
under Section 77 & 78 of the Finance ACt, 1994, for short payment of
Service tax on the taxable value disclosed on reconciliation of the
appellant’s income during the audit of their records for the period 2010-11
to 2014-15.

2. The facts of the case, in brief, are that during the audit of the records
of the appellant, the reconciliation of the incomes reported by them in their
books of accounts and that reported in their ST-3. returns was done, and it
was observed that the appellant had shown less income in their ST-3 returns
as compared to that shown in their books of accounts. The particulars of the

differential taxable value is as under ~

Period Taxable Value as | Taxable value as | Difference in | Net Differential
per books of | per ST-3 returns taxable value | Service Tax
accounts (in Rs.) {(inRs.) {in Rs.) ' payable @

10.30%/12.36%
{in Rs.)

2010-11 11891082 0* 11891082 1224781

2011-12 13064767 8246195 4818572 496313

2012-13 13168837 8549229 4619608 570984

2013-14 13060852 8441842 4619010 570910

2014-15 12643537 10632455 2011082 248570

TOTAL _ 3111557 -

3. The appellant contended that the difference was mainly on account of
charges collected for Registration of students for Placement and
%ﬁ%@ ey are
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-overed under tHe Negative List of services provided under Section 66D(l) of
the Finance Act, 1994. As the contention of the appellant did not appear to
be correct, and the appellant appeared to have contravened the provisions
of Section 67 to 70 of the Finance Act, 1994. read with Rule 6,4 and 7 of the
Service Tax Rulés, 1994, rendering themselves liable to penalty under the
relevant Sections, a Show Cause Notice dt.21.10.2015, was issued to them
demanding recovery of Service tax amounting to Rs. 31,11,557/-. In
pursuance of thification No.44/2016-ST dt.28.09.2016, and Circular No.
1049/37/2016-CJX dt.29.09.2016, the said S.C.N. dt.21.10.2015, issued by
the Joint Commissioner, Central Excise & Service Tax, Audit-1I, was made
answerable to the Assistant Commissioner, Service Tax, Division-1,
Ahmedabad, vide letter of F.No.STC/4-45/O&A/ADC/Audit(D-II)/15—16
dt.01.12.2016. * The Adjudicating Authority  vide  OIO No.SD-
01/28/AC/NIRMA/2016-17 dt.28.03.2017, confirmed the demand of
recovery of Service tax amounting to Rs.31,11,557/-, interest at the
appropriate rate under Section 75 of the Finance Act, 1994, and also
imposed penalty"under Section 77(1)(a), 77(2) and 78 of the Finance Act,
1994. :

4, Being aggrieved by the impugned order dt. 28.03.2017, the appellant
has filed this a}ppeal before me on the grounds that (i) the Campus
Placement fee charged by the appellant to its own students cannot attract
Manpower Recruitment or Supply Agency Service; (ii) the Campus
Placement Programme was a bundled service, with the main service being
education, which‘ was outside the purview cf taxability for the period prior to
30.06.2012, in "view of the exclusion ~rovided in the Commercial C
Adjudicating Authority did not record any discussion or finding on the
contentions raised in the appellant’s reply; (iii) when the department has not
preferred an appeal, their contention of holding refund erroneous is
baseless; and (i\;’/) the Adjudicating Authority did not meet the time line as
envisaged in the sub_—section 4B of Section 73 of the Finance Act, 1994.

5. During the personal hearing, the learned Advocate of the appéllaht
appeared before me and reiterated the grounds of appeal and also made

additional writteﬁ submission.

6. I have carefully gone through the facts of the case on record, grounds
of appeal in the Appeal Memorandum,. further submissions and oral

submissions made by the appellant at the time of personal hearing.
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. was proper or not and whether the Adjudicating Authority’s confirmation of
demand vide OIO No. SD-01/28/AC/NIRMA/2016-17 dt.28.03.2017, is

proper or not.

8. The matter involved in this case pertains to the period from 2010-11
to 2014-15, which includes the pre-negative list period of April, 2010 to
June, 2012 and the post-negative list period of July, 2012 to March, 2015.
Even the definition of *Commercial Training or Coaching Centre Services’ has
undergone a change for more than a couple of times during this entire
disputed period in this case. I would therefore, take up the matter according
to the different time zones for ‘Commercial Training or Coaching Centre

Services’.

9. During the pre-negative list period. from April’lO to April’ll, the

definition of the concerned service stated that -

‘Commercial Training or Coaching Centre Services’ means any institute or
establishment providing commercial trairing or coaching for imparting
skill or knowledge or lessons on any subject or field other than the
sports, with or without issuance of a certificate and includes coaching or
tutorial classes but does not include pre-school coaching and training
centre or any institute or establishment which issues any certificate or
diploma or degree orlany educational qualification recognised by law for

the time being in force.’

The above-mentioned definition of ‘*Commercial Training or Coaching Centre
Services’ excluded all such services provided by institutes or establishments
out of its purview which were issuing any certificate or diploma etc.
recognized by law. The appellant being a University established under a
special act passed by the Gujarat State Legislative Assembly and recognized
by the University Grants Commission (UGC) under section 2 (f) of the UGC
Act, the services provided by the appellant were exempted vide the
exclusion clause mentioned in the above-mentioned definition for the
concerned period of April’10 to April’l1. Tha appellant had collected charges
from their students towards Registration for placenﬁent for allowing the
student to take part in the recruitment process conducted by the appellant
mostly at their cémpus, on completion of his or her studies. This collection of
Registration fee by the appellant from their students in itself does not seem
to comprise as Manpower Recruitment Agency Service as alleged in the.
impugned order by the Adjudicating Authcrity. The appellant has cited the
case of Motilal “Nehru National Institute of Technology v/s CCE & ST,
Allahabad [2015(40)STR 375(Tri. Del.)], wherein @m Tribunal

contended that - ey
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w5, The period in issue in the present appeal is 1-5-2006 to 31-3-2007.
During this period, manpower recruitment or supply agency service was
defined in Section 65(68) as any commercial concern/any person
engaged in providing any service, directly or indirectly, in any manner for
recruitment or supply or manpower, temporarily or otherwise, to a client.
Section 65(105)(k) states that this service is a service provided or to be
provided to ény person, by a manpower racruitment or supply agency in
relation to the recruitment or supply of manpower, temporarily or

otherwise, in any manner.

6. From the definition and the enumeration of this activity as a taxable
service, it is clear that what is taxable is the rendition of any service
towards recruitment or supply or manpower, temporarily or otherwise to
a client. The recipient of this service is a client who receives services in
the nature of recruitment of supply of manpower, temporarily or
otherwise. The recipient client must thus be an employer or prospective
employer and the consideration for this service must flow from such
employer to the provider of the servize. The placement facilitation
provided by educational institutions whereunder the placement charges
are collected from students and not from an employer or a prospective
employer, do not on a fair and reasonable interpretation of the taxable
service as defined in the Act, fall outside the purview of either the

definitional or enumerative provision of the Act.

7. The concurrent conclusions to the contrary recorded by the primary
or lower appellate authorities are fundamentally misconceived, invite

invalidation and are accordingly quashed. The appeal is allowed.”

The CESTAT has made it clear that the Recipient of the Service in a
Manpower Recruitment or Supply Agency Service is gither an employer or a
prospective employer. The Manpower in itself or a Recruited person or in this
case the student, is not a Service Receiver covered under the Manpower
Recruitment or Supply Agency Service. As such, the appellant was not
required to pay"’any Service tax during the pre-negative list period, from
April’'10 to April’ll, in the concerned matter of charging Campus Placement
fee by fhe appellant to its own students.

10. The Finance Act, 2011, changed the definition of *Commercial Training
or Coaching Centre’ by way of doing away with the exclusion which was part
of the erstwhile definition. Thus for the remaining pre-negative list period in

stated that -

&




F. No. V2(ST)75/A-11/2017-18

wCommercial Training or Coaching Centre” means any institute or
establishment providing commercial training or coaching for
imparting skill or knowledge or lessons on any subject or field other
than the sports, with or without jssuance of a certificate and

includes coaching or tutorial classess”.

It is noticeable that the definition has dzleted the reference of services
provided by any commercial coaching or training centre leading to grant of a
certificate or diploma or degree or any educational qualification which s
recognized by any law. However, the Government vide Notification No.
33/2011-ST dt. 25.04.2011, exempted (i) any pre-school coaching and
tramlng, and (u) any coaching or training leading to grant of a certificate or
diploma or degree or any educational qualification which is recognised by
any law for the time being in force, when provided by any commercial
coaching or training centre from the whole of the service tax leviable
thereon. While, it is clear that the concerned matter of charging Campus
Placement fee by the appellant to its own students does not fall under
Manpower Recruitment or Supply Agency Service, however it requires to be
examined whether it would fall unde- the exemption granted vide
Notification No. 33/2011-ST dt. 25.04.2011, for ‘Commercial Training or
Coaching Centre’ Service’. Also, worth noting is the exemption granted for
this service under Notification No. 1G/2003-5T dt.20.06.2003, which
provides some clarity on the charges for such services which are paid by the
person undergoing such course or curticulum directly to the commercial
training or coathing centre, when provided by any other institute or
establishment. I find that the concerned matter is covered under the
exemption Notification No. 33/2011-5T, as the service was provided by the
appellant to the students pursuing coaching or training leading to grant of a
certificate or diploma or degree or any educational qualification which is
recognised by any law and the students had paid the fees directly to the
appellant and not to any other service provider. As per the clarification
issued at Para 2.2.3 by CBEC vide Circular No. 59/8/2003 dt.20.06.2003 :

"By definition, such institutes or establishments, which issue a
certificate, diploma or degree recognized by law, are outside the
purview of “Commercial Training or Coaching Institute”. Thus, even if
such institutes or establishments provide -training for competitive
examinations' etc. such services rendered would be outside the scope

of service tax.”
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As such, it is amply clear that even after the change in the definition of
‘Commercial Tré"ining or Coaching Centre Service’, no service tax was
required to be paid during the pre-negative list period, from May’ll to
June’l2, in the concerned matter of charging Campus Placement fee by the

appellant to its own students.

11. Consequent to the introduction of Finance Bill, 2012, the Negative list
of Services was introduced as Section 66D of the Finance Act, 1994,
effective from 01.07.2012. Accordingly, the Service taX administration
shifted from selective taxation to comprehensive taxation, without reference
to specific head of any service. Accordingly, all services pertaining to
education, commercial training or coaching centre services, etc. became

taxable except thebelow-mentioned Services indicated at Section 66D (1) of
the Finance Act, 1994 -

“Services by way of :-

(i)  Pre-school education and education vp to higher secondary school or

equivalent;

(i) Education as a part of a curriculum for obtaining a qualification

recognised by any law for the time being in force;

(iif) Education as a part of an approved vocational education course.”

Therefore, the education provided by the appellant in this case, being a part
of a curriculum for obtaining a qualification recognised by law, was covered
under Negative list of services. While the Negative list exempted the basic
education service provided by such educational institutions, the Board vide
Sl. No. 9(a) of Mega Notification No. 25/2012-ST dt. 20.06.2012, exempted
auxiliary educational services, wherein ‘Auxiliary educational sefvices’ has

been defined as -

(f) "auxiliary educational services” means any services relating to
imparting any skill, knowledge, eduéation or development of course
content or any other knowledge - enhancement activity, whether for
the students or the faculty, or any other services which educational
institutions ordinarily carry out themselves but may obtain as
outsourced services from any other person, including services relating
to admission to such institution, conduct of examination, catering for

the students under any mid-day meals scheme spopsored by

. 4 BETE
Government, or transportation of students, faculty or{'fsffaé_.ﬁipngs’&%h

institution;” &
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- Tt is noticeable that through this exemption, even servic\es outsourced by
such educational institutions are exempted from Service tax. Thus, even
after the introduction of Negative list i.e. from July’12 to March’l5, the
period covered in this case, no Service tax was required to be paid in the
concerned matter of charging Campus Placement fee by the appellant to its
own students. In this connection, the Hon'ble Tribunal’s judgements in the
case of Motilal Nehru National Institute of Technology v/s. CCE & ST,
Allahabad [cited at 2015(40) S.T.R. 375 (Tri.-Del.)] and in the case of
Sydenham Institute of Management v/s. Commissioner of Central Excise,
Mumbai-1 [cited at 2016(44)S.T.R. 69 (Tri-Mum.)], have left the issue no

more res integra.

Q

12. The appellant’s another matter in this case pertains to organizing
seminar/workshops for its students/staff/faculties and also for students of
other universities/colleges, which was confirmed by the Adjudicating
Authority and made liable to service tax under the ‘Commercial Coaching

and Training Service’, before and after the introduction of the negative list.
Again, this particular service provided by tne appellant, has to be bifurcated
in to different time zones and the characteristics of the service. The
appellant had contended that they organized seminar/workshop for its
students, staff & faculties and also for students of other universities. Now,
during the period from Aprill0 to June’12, the definition of ‘Commercial
Training or Coaching Centre Services’ was as defined in Para 9 & 10 above.
The seminar/workshops carried out by the appellant for its students, staff
and faculties were covered under the said definition or through the
exemption granted by Noti. No. 33/2011-ST dt.25.04.2011, as the same
were training leading to grant of a certificate or diploma or degree or any
educational qualification which is recognised by any law. Similarly, the
seminar/workshops carried out by the appellant for its students, staff and
faculties, the period from July’12 to March’l5, were covered by the Sl. No.
9(a) of Mega Notification No. 25/2012-ST dt. 20.06.2012, exempting
auxiliary educatipnal services. Auxiliary educational services defined in the
‘said notification doesn't change the exemption which was already existing
prior to that, but tries to add to that exemption any services outsourced by
the educational institution for imparting knowledge or skill for the students

or the faculty. As such, no Service tax was required to be paid by the
appellant for the seminar/workshops carried out by the appellant for its
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13. The semmar/workshops carried out by the appellant for the students,
staff and facultles of other unlverSItles/mstltutes, would not be covered
under the ‘Commercial Training or Coa"hmg Centre Services’ till the
introduction of the negative list, as at Para 2.2.3 by CBEC vide Circular No.
59/8/2003 dt.20.06.2003, it has been clarified  that  such
institutes/establishments were out of its purview. Therefore, no service tax
was required to be paid by the appellant for the seminar/workshops carried
out by the appellant for the students, staff and faculties of other
universities/institutes during the period from April’l0 to June’12. Besides,
from 1.7.2012, with the introduction of negative list, any service that is not
covered under the negative list had to be covered by any exemption
notification issued in this regard. The seminar/workshops carried out by the
appellant for the students, staff and faculties of other universities/institutes
from 1.07.2012, was covered by SI. No. 9(a) of the Notification No.
25/2012-ST dt.20.06.2012, which exempted the following taxable service :

ng, Services provided to or by an educational institution in respect of

education exempted from service tax, Ey way of,- .

§
(a) auxiliary educational services;”

The said exemption is for the services provided by an educational institution
in respect of education exempted from service tax, by way of auxiliary
educational services. The definition of *Auxiliary educational services’ clearly
includes any services relating to imparting any skill or any other knowledge-
enhancement activity. The Seminars/conferences/workshops carried out by
the appellant for the staff and faculties cf other universities/institutes and
also for industry *participants & professionals, were providing certificates that
enhanced the participant’s knowledge. The said exemption granted for
‘Auxiliary educational services'’ vide entry No.9 of Notlﬂcatlon No.25/2012-ST
was amended vide Notification No. 6/2014-ST dt.11. 07. 2014, with the

following entry :-
‘(1) In the said notification, in the open/:ng paragraph,—‘
(iii) for enéry,9, the following entry shall be substituted, namely:-
g, Services provided,-

(a) by an educational institution to its students, faculty and
staff;

(b) to an educational institution, bv way of,-

(i) transportation of students, faculty and staff;~”. = N
/\ A ) f; ™
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(ii) catering, including any mid-day meals scheme
sponsored by the Government;

(iii) security or cleaning or house-keeping services
performed in such educational institution;

(iv) services relating to admission to, or conduct of

7, r

examination by, such institution”;

It is apparent from the above amendment by Notification No. 6/2014-5T,
that the exemption availed for services provided by an educational
institution was now restricted to its own students, faculty and staff.
SI.No.9(a) now granted exemption to services provided by an educational
institution to its students, faculty and staff. The exemption granted under Sl.
No. 9(b) is for services provided to an educational institution, like the
appellant, by any service provider who is providing the service of
transportation, catering, security, cleaning, house-keeping or related to
conduct of admission or examination. The appellant has informed in his
appeal that they have been paying Service tax w.e.f. 11.07.2014, for the
Seminars/conferences/workshops carried out by the appellant for the staff
and faculties of other universities/institutes and also for industry participants
& professionals. Therefore, I conclude that the exemption from service tax
for the appellant for the Seminars/conferences/workshops carried out by the
appellant for the students, staff and faculties of other universities/institutes
and also for industry participants & professionals, was available only for the
period Aprill0 to 10.07.2014, and from 11.07.2014 onwards only, such

service was liable to service tax for the abcve-mentioned reasons.

14. As regard the appellant’s contention that they had discharged their
service tax liability for the period 2010-11, but they had not filed the ST-3
return for the cdrresponding period after taking Service tax registration in
October'11, I agree with the appellant’s contention that the adjudicating
authority has not given any finding in this matter except that the appellant
has not submitted any documents in this regard evidencing correct figures of
the amount claimed for deduction. As such, I remand back this matter to the
Adjudicating Authority to look in to this limited aspect with a direction to the
appellant to provide all the available documentary evidence to the
Adjudicating Authorlty in this regard

15. As regards the limitation aspect, the question does not arise anymore as
the matter pertaining to charges collected for Reglstratlon of students for

gPl ISz@/ll wed as

Placement and Seminars/Workshops arranged by the
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per Appellant’s appeal and the impugned order is set aside to that extent.
However, the matter is remanded back to the Adjudicating Authority for the
limited purpose of looking in to the aspect cf not obtaining registration, non-
filing of ST-3 returns and determining of the correct amount of Service tax
payable after allowing Cenvat credit on the basis of documentary evidence

submitted by the appellant, for the period 2010-11.
16. mmﬁﬁﬁmmmmaﬁ#@mm%l :

16. The appeal filed by the appellant, stands disposed off in above terms.

ATTESTED

(R\RTNATHAN)
SUPERINTENDENT,
CENTRAL TAX APPEALS,
AHMEDABAD.

By R.P.A.D.:

To,

M/s. Nirma University,
Sarkhej-Gandhinagar Highway
Ahmedabad.

Copy to:

1) The Chief Commissioner, Central Tax, G5T, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad-North.

3) The Dy./Asst: Commissioner, Division-\1I, Central Tax, GST, Ahmedabad
(North), Ahmedabad.

4) The Asst. Commissioner(System), Central Tax, Hgrs., Ahmedabad
(North).

5) Guard File.

6) P.A. File.
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